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1(a)(7) to determine the data an offeror
shall be required to submit.

(2) The contractor’s format for sub-
mitting the data should be used (see
15.403-5(b)(2)).

(3) The contracting officer shall en-
sure that data used to support price ne-
gotiations are sufficiently current to
permit negotiation of a fair and reason-
able price. Requests for updated offeror
data should be limited to data that af-
fect the adequacy of the proposal for
negotiations, such as changes in price
lists.

(4) As specified in section 808 of the
Strom Thurmond National Defense Au-
thorization Act for Fiscal Year 1999
(Pub. L. 105-261), an offeror who does
not comply with a requirement to sub-
mit data for a contract or subcontract
in accordance with paragraph (a)(1) of
this subsection is ineligible for award
unless the HCA determines that it is in
the best interest of the Government to
make the award to that offeror, based
on consideration of the following:

(i) The effort made to obtain the
data.

(ii) The need for the item or service.

(iii) Increased cost or significant
harm to the Government if award is
not made.

(b) Adequate price competition. When
adequate price competition exists (see
15.403-1(c)(1)), generally no additional
data are necessary to determine the
reasonableness of price. However, if
there are unusual circumstances where
it is concluded that additional data are
necessary to determine the reasonable-
ness of price, the contracting officer
shall, to the maximum extent prac-
ticable, obtain the additional data
from sources other than the offeror. In
addition, the contracting officer should
request data to determine the cost re-
alism of competing offers or to evalu-
ate competing approaches.

(c) Commercial items. (1) At a min-
imum, the contracting officer must use
price analysis to determine whether
the price is fair and reasonable when-
ever the contracting officer acquires a
commercial item (see 15.404-1(b)). The
fact that a price is included in a cata-
log does not, in and of itself, make it
fair and reasonable. If the contracting
officer cannot determine whether an
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offered price is fair and reasonable,
even after obtaining additional data
from sources other than the offeror,
then the contracting officer shall re-
quire the offeror to submit data other
than certified cost or pricing data to
support further analysis (see 15.404-1).
This data may include history of sales
to non-governmental and governmental
entities, cost data, or any other infor-
mation the contracting officer requires
to determine the price is fair and rea-
sonable. Unless an exception under
15.403-1(b)(1) or (2) applies, the con-
tracting officer shall require that the
data submitted by the offeror include,
at a minimum, appropriate data on the
prices at which the same item or simi-
lar items have previously been sold,
adequate for determining the reason-
ableness of the price.

(2) Limitations relating to commercial
items (10 U.S.C. 2306a(d)(2) and 41 U.S.C.
3505(b)). (i) The contracting officer
shall limit requests for sales data re-
lating to commercial items to data for
the same or similar items during a rel-
evant time period.

(ii) The contracting officer shall, to
the maximum extent practicable, limit
the scope of the request for data relat-
ing to commercial items to include
only data that are in the form regu-
larly maintained by the offeror as part
of its commercial operations.

(iii) The Government shall not dis-
close outside the Government data ob-
tained relating to commercial items
that is exempt from disclosure under
24.202(a) or the Freedom of Information
Act (56 U.S.C. 552(b)).

(3) For services that are not offered
and sold competitively in substantial
quantities in the commercial market-
place, but are of a type offered and sold
competitively in substantial quantities
in the commercial marketplace, see
15.403-1(c)(3)(ii).

[75 FR 53143, Aug. 30, 2010, as amended at 79
FR 24201, Apr. 29, 2014]

15.403-4 Requiring certified cost or
pricing data (10 U.S.C. 2306a and 41
U.S.C. chapter 35).

(a)(1) The contracting officer shall
obtain certified cost or pricing data
only if the contracting officer con-
cludes that none of the exceptions in
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15.403-1(b) applies. However, if the con-
tracting officer has reason to believe
exceptional circumstances exist and
has sufficient data available to deter-
mine a fair and reasonable price, then
the contracting officer should consider
requesting a waiver under the excep-
tion at 15.403-1(b)(4). The threshold for
obtaining certified cost or pricing data
is $750,000 for prime contracts awarded
before July 1, 2018, and $2 million for
prime contracts awarded on or after
July 1, 2018. When a clause refers to
this threshold, and if the threshold is
adjusted for inflation pursuant to
1.109(a), then pursuant to 1.109(d) the
changed threshold applies throughout
the remaining term of the contract,
unless there is a subsequent threshold
adjustment. Unless an exception ap-
plies, certified cost or pricing data are
required before accomplishing any of
the following actions expected to ex-
ceed the current threshold or, in the
case of existing contracts, the thresh-
old specified in the contract:

(i) The award of any negotiated con-
tract (except for undefinitized actions
such as letter contracts).

(i1) The award of a subcontract at
any tier, if the contractor and each
higher-tier subcontractor were re-
quired to furnish certified cost or pric-
ing data (but see waivers at 15.403-
1(c)(4)).

(iii) The modification of any sealed
bid or negotiated contract (whether or
not certified cost or pricing data were
initially required) or any subcontract
covered by paragraph (a)(1)(ii) of this
subsection. Price adjustment amounts
must consider both increases and de-
creases (e.g., a $500,000 modification re-
sulting from a reduction of $1,500,000
and an increase of $1,000,000 is a
$2,500,000 pricing adjustment exceeding
the $2,000,000 threshold). This require-
ment does not apply when unrelated
and separately priced changes for
which certified cost or pricing data
would not otherwise be required are in-
cluded for administrative convenience
in the same modification. Negotiated
final pricing actions (such as termi-
nation settlements and total final price
agreements for fixed-price incentive
and redeterminable contracts) are con-
tract modifications requiring certified
cost or pricing data if—
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(A) The total final price agreement
for such settlements or agreements ex-
ceeds the pertinent threshold set forth
at paragraph (a)(1) of this subsection;
or

(B) The partial termination settle-
ment plus the estimate to complete the
continued portion of the contract ex-
ceeds the pertinent threshold set forth
at paragraph (a)(1) of this subsection
(see 49.105(c)(15)).

(2) Unless prohibited because an ex-
ception at 15.403-1(b) applies, the head
of the contracting activity, without
power of delegation, may authorize the
contracting officer to obtain certified
cost or pricing data for pricing actions
below the pertinent threshold in para-
graph (a)(1) of this subsection, provided
the action exceeds the simplified acqui-
sition threshold. The head of the con-
tracting activity shall justify the re-
quirement for certified cost or pricing
data. The documentation shall include
a written finding that certified cost or
pricing data are necessary to deter-
mine whether the price is fair and rea-
sonable and the facts supporting that
finding.

(3) Upon the request of a contractor
that was required to submit certified
cost or pricing data in connection with
a prime contract entered into before
July 1, 2018, the contracting officer
shall modify the contract, without re-
quiring consideration, to reflect a $2
million threshold for obtaining cer-
tified cost or pricing data on sub-
contracts entered on and after July 1,
2018. See 15.408.

(b) When certified cost or pricing
data are required, the contracting offi-
cer shall require the contractor or pro-
spective contractor to submit to the
contracting officer (and to have any
subcontractor or prospective subcon-
tractor submit to the prime contractor
or appropriate subcontractor tier) the
following in support of any proposal:

(1) The certified cost or pricing data
and data other than certified cost or
pricing data required by the con-
tracting officer to determine that the
price is fair and reasonable.

(2) A Certificate of Current Cost or
Pricing Data, in the format specified in
15.406-2, certifying that to the best of
its knowledge and belief, the cost or
pricing data were accurate, complete,
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and current as of the date of agreement
on price or, if applicable, an earlier
date agreed upon between the parties
that is as close as practicable to the
date of agreement on price.

(c) If certified cost or pricing data
are requested and submitted by an of-
feror, but an exception is later found to
apply, the data must not be considered
certified cost or pricing data as defined
in 2.101 and must not be certified in ac-
cordance with 15.406-2.

(d) The requirements of this sub-
section also apply to contracts entered
into by an agency on behalf of a foreign
government.

[62 FR 51230, Sept. 30, 1997, as amended at 65
FR 60553, Oct. 11, 2000; 66 FR 2129, Jan. 10,
2001; 71 FR 57367, Sept. 28, 2006; 75 FR 53133,
53144, Aug. 30, 2010; 80 FR 38297, July 2, 2015;
85 FR 27090, May 6, 2020; 85 FR 40073, July 2,
2020]

15.403-5 Instructions for submission of
certified cost or pricing data and
data other than certified cost or
pricing data.

(a) Taking into consideration the pol-
icy at 15.402, the contracting officer
shall specify in the solicitation (see
15.408 (1) and (m))—

(1) Whether certified cost or pricing
data are required;

(2) That, in lieu of submitting cer-
tified cost or pricing data, the offeror
may submit a request for exception
from the requirement to submit cer-
tified cost or pricing data;

(3) Any requirement for data other
than certified cost or pricing data; and

(4) The requirement for necessary
preaward or postaward access to
offeror’s records.

(b)(A) Format for submission of certified
cost or pricing data. When certification
is required, the contracting officer may
require submission of certified cost or
pricing data in the format indicated in
Table 15-2 of 15.408, specify an alter-
native format, or permit submission in
the contractor’s format (See
15.408(1)(1)), unless the data are re-
quired to be submitted on one of the
termination forms specified in subpart
49.6.

(2) Format for submission of data other
than certified cost or pricing data. When
required by the contracting officer,
data other than certified cost or pric-
ing data may be submitted in the

15.404-1

offeror’s own format unless the con-
tracting officer decides that use of a
specific format is essential for evalu-
ating and determining that the price is
fair and reasonable and the format has
been described in the solicitation.

(3) Format for submission of data sup-
porting forward pricing rate agreements.
Data supporting forward pricing rate
agreements or final indirect cost pro-
posals shall be submitted in a form ac-
ceptable to the contracting officer.

[75 FR 53145, Aug. 30, 2010]
15.404 Proposal analysis.

15.404-1 Proposal analysis techniques.

(a) General. The objective of proposal
analysis is to ensure that the final
agreed-to price is fair and reasonable.

(1) The contracting officer is respon-
sible for evaluating the reasonableness
of the offered prices. The analytical
techniques and procedures described in
this section may be used, singly or in
combination with others, to ensure
that the final price is fair and reason-
able. The complexity and cir-
cumstances of each acquisition should
determine the level of detail of the
analysis required.

(2) Price analysis shall be used when
certified cost or pricing data are not
required (see paragraph (b) of this sub-
section and 15.404-3).

(3) Cost analysis shall be used to
evaluate the reasonableness of indi-
vidual cost elements when -certified
cost or pricing data are required. Price
analysis should be used to verify that
the overall price offered is fair and rea-
sonable.

(4) Cost analysis may also be used to
evaluate data other than certified cost
or pricing data to determine cost rea-
sonableness or cost realism when a fair
and reasonable price cannot be deter-
mined through price analysis alone for
commercial or non-commercial items.

(5) The contracting officer may re-
quest the advice and assistance of
other experts to ensure that an appro-
priate analysis is performed.

(6) Recommendations or conclusions
regarding the Government’s review or
analysis of an offeror’s or contractor’s
proposal shall not be disclosed to the
offeror or contractor without the con-
currence of the contracting officer.
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